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M/s Venu Engineers
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfyem g G5 W Yo, SEIE Yod YT AR idlet =AIEIeRer 3. 20, g Aed
2Ry HHITSTS, HETU] TR, JEHEIEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty Ievied)j;sb is ;;,;,‘:;\.\
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amoupt: '"P-QG;"{_};
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the";t. G

of the place where the bench of Tribunal is situated. T = {fﬂ) y
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0I0) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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S Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include: -
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

=» Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. '
4(1) 3@ weel H, FH MU & Uiy 3rdier TIRIEIOT & HAET ST6T Q[eh 37UaT Yo AT &US
faranfea &Y @Y AT fohw 1w g[eah & 10% 97oTaTer W 3 5781 el GUs faariad g1 ad gus & 10%
STITCTTT UX T ST Hehell B
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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F.No.: V2(ST)87/North/Appeals/2018-19

ORDER IN APPEAL

M/s. Venu Engineers, Shubhlaxmi, 4 Shubhlaxmi Industrial Estate,
Sarkhej-Bavla Road, Moraiya, Chanerdar, Ahmedabad (hereinafter referred
to as 'the appellants’) have filed the present appeal against the Order-in-
Original number 03/Supdt./AS/2018 dated 27.03.2018 (hereinafter referred
to as 'the impugned order’) passed by the Superintendent, AR-III, Division-
IV, CGST and Central Excise, Ahmedabad-North (hereinafter referred to as
'the adjudicating authority’).

2. The_: facts of the case, in brief, are that the appellants were holding a
Service Tax registration number AACFV2739FST001. From the available
records, it was established that the appellants had failed to file the statutory
half yearly ST-3 returns for the periods from 04/2011, 10/2011, 04/2012,
07/2012, 10/2012, 04/2014, 10/2014, 04/2015, 10/2015, 04/2016 and
10/2016, as required under Section 70 of the Finance Act, 1994, read with
Rule 7 of the Service Tax Rules, 1994 as amended.

3. Accordingly, a show cause notice, dated 15.05.2017, was issued to the
appellants. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority ordered to
recover late fee amounting to <2,20,000/- under Section 70 of the Finance
Act, 1994 read with Rule 7 of the Service Tax Rules, 1994.

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. In their appeal memo, they stated that due to internal
conflicts and management issues, the person who was in-charge of tax
compliances, neither could pay Service Tax nor filed ST-3 returns. However,
on detection, whole tax was discharged but the returns could not be filed.
Accordingly, they requested to drop the demand of penalty by setting aside
the impugned order. :

5. Personal hearing in the matter was granted and held on 11.10.2018
wherein Shri rahul Patel, Chartered Accountant, appeared before me and
reiterated the contents of appeal memo.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. I find that the adjudicating
authority has ordered to recover late fee amounting to X 2,20,000/- for
none filing of ST-3 returns. The appellants pleaded that due to certain
internal reasons (mentioned in paragraph 4 of this order), they were unable
to file ST-3 returns on time and also the issue is revenue neutral and
therefore, requested to set aside the impugned order. Under the existing
scheme of law, Rule 7 of the Service Tax Rules, 1994, read with its sub-
rules, deals with the provisions relating to the filing of Service Tax return.
Rule 7C prescribes the penalty which an assessee has to pay if there is delay
in filing of service Tax Return. Where the return prescribed under Rule 7 is
furnished after the date prescribed for submission of such return, the person
liable to furnish the said return shall pay to the credit of Central Government,
from the date prescribed for submission of return i.e. 25" of the month
following the particular half year till the date of furnishing of the ¢ iC \_ mn,

the following penalty;




F.No.: V2(ST)87/North/Appeals/2018-19

Penalty/late fee
After finance ACT

Penalty/late fee before
finance ACT 2011

Period of Delay

maximum amount
of <2000/-.

2011

for delay up to 15 < 500/- T 500/-
days
for delay beyond 15 T 1,000/- < 1,000/-
days but up to 30
days
for delay beyond 30 T 1,000/- + <100/~ | 1,000/~ + X
days per day (from 31st | 100/- per day

day subject to a (from 31st

day subject to a
maximum amount

of ¥ 20000/-.

It is clear from the above the above that penalty is subject to maximum

specified in Section 70. Section 70(1) Specify the maximum penalty of <

2,000/- in respect of return filed up to 31st March 2011. This amount of

maximum penalty has been increased to < 20,000/- w.e.f. 01.04.2011.

Provided also that where the gross amount of service tax payable is nil, the .
Central Excise officer may, on being satisfied that there is sufficient reason

for not filing the return, reduce or waive the penalty. However, in the present

case, the appellants have clearly mentioned that they have paid the Service

Tax before issuance of the show cause notice. Hence, the adjudicating

authority has very rightly imposed penalty as per procedure.

In their grounds of appeal, the appellants have stated that the delay for filing
the ST-3 returns was caused due to internal conflict and management issues.
This is a very rudimentary excuse on the part of the appellants. Their
personal problems cannot provide them shelter for escape from penalty.
Internal conflicts and mismanagement are altogether their own creation.
Further, during internal conflicts, when they did not forget to provide services
to their clients, how could they forget to pay Service Tax (paid late) and file
ST-3 return (which is a statutory document)! Surprisingly, their management : .
problem and internal conflict continued for 7 long years, from 2011 to 2017,
but they did not try to set right the matters and their business was soaring
-high. The internal conflict only affected the payment of Service Tax and filing

of ST-3 returns.

7. Further, they have stated that they have discharged the Service Tax
liability before issuance of show cause notice. In this regard, I would like to
quote the recent judgment of Hon'ble Karnataka High Court in the matter of
K. Madhav Kamath Brother & Co. v. Asst. Comm. of Central Excise. In the
said case, the Hon’ble High Court pronounced that even if Service Tax is paid
prior to Show Cause Notice, still the penalty shall be leviable under Sections
76/78 and 77 of Finance Act 1994. The matter pertains to the period January
2006 to October 2006. The department issued show cause notice for non-
filing of return and non-payment of Service Tax along with the levy of
penalty on the same (within the show cause notice itself) under Sections
76/78 and 77 of the Finance Act 1994, However, the assessee deposited the
Service Tax liability before issuance of show cause notice. The assesse
contended that since there was no intention to evade Service Tax on thej
part and non-filing of returns/ non-payment of tax was merely bona ig”?‘
mistake, hence, penalty could not be levied. On appeal being filed before t%qé
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Hon’ble CESTAT, Bangalore, the Hon’ble Tribunal rejected the plea of the
assessee and upheld the levy of penalty. Subsequently, appeal was filed
before the Hon’ble High Court. The Hon’ble High Court also held that even if
Service Tax was paid prior to issuance of show cause notice, it does not
preclude from the levy of penalty under Sections 76/78 and 77 ibid. Thus,
the argument of the appellants that the issue is revenue neutral, as they
have already paid the Service Tax, does not hold any ground.

8. Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellants.

9.  3rdieral GaRT Gt Y S e T FATERT S A% & R S
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9. The appeals filed by the appellant stand disposed off in above terms. >
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WA
(CLIEDY)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

. M/s. Venu Engineers,

Shubhlaxmi, 4 Shubhlaxmi Industrial Estate,
Sarkhej-Bavla Road,

Moraiya, Chanerdar,

Ahmedabad-382 213.

Copy to:
The Chief Commissioner, Central Tax Zone, Ahmedabad.

1
2. The Commissioner, Central Tax, Ahmedabad-North.

3. The Dy. / Asstt. Commissioner, Central Tax, Div-1V, Ahmedabad-North.
4. The Superintendent, Central Tax, AR-III, Div-1V, Ahmedabad-North.

5. The Asstt. Commissioner, Central Tax (System), HQ, Ahmedabad-North.
6
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